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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
THE ROMAN CATHOLIC DIOCESE OF
ROCKVILLE CENTRE, NEW YORK,

Case No. 20-12345-scc
Chapter 11

Debtor.
LMI'S RESPONSE TO DIOCESE'S MOTION FOR AN ORDER ESTABLISHING
DEADLINES FOR FILING PROOFS OF CLAIM AND GRANTING RELATED RELIEF
Certain Underwriters at Lloyd’s, London and Certain London Market Insurance
Companies (collectively “London Market Insurers” or “LMI”), respond to the Motion of the
Roman Catholic Diocese of Rockville Centre, New York (“Diocese”) for Entry of an Order
Establishing Deadlines for Filing Proofs of Claim and Granting Related Relief (“Motion”). Doc.
No. 174.
1.

The Motion seeks the following relief: entry of an Order Establishing Deadlines

for Filing Proof of Claims and Approving the Form and Manner of Notice (“Bar Date Order”);
establishment of a Bar Date for Sexual Abuse Claims; approval of protocol for maintaining
confidentiality of certain claims (“Confidentiality Protocol”) and a proposed form of
confidentiality agreement (“Confidentiality Agreement”); approval of a Sexual Abuse Proof of
Claim (“POC”) form; and other relief.
2.

The Diocese is looking to LMI, which subscribed to excess indemnity insurance

contracts1, to indemnify it for loss incurred in connection with certain Sexual Abuse Claims.
Adversary Proceeding No. 20-01227, Doc. No. 1, Adversary Complaint, filed 10/01/20.
3.

LMI require information from the claimants and the Diocese to assess reasonably

the Diocese’s potential liability to the claimants and to evaluate coverage. Because the relief
1

LMI subscribed to excess indemnity insurance contracts issued to the Diocese and its related entities, such as
parishes and schools, effective from October 1, 1976 to September 1, 1986; there were some policies after
September 1, 1986, but they were endorsed with Sexual Misconduct Exclusions.
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sought by the Motion does not adequately address obtaining such information, LMI requests
modifications to the proposed Bar Date Order, and to the Sexual Abuse POC Form. These
changes will minimize the need for formal discovery and claims objections in this case and
formal discovery in the Adversary Proceeding, which would be onerous, expensive, and timeconsuming for all parties.
4.

Between the time the New York Child Victims Act window opened on August 14,

2019, and the Diocese’s filing of this case on October 1, 2020, the Diocese tendered CVA
lawsuits to LMI.
5.

LMI responded to the CVA lawsuit tenders with coverage letters that asserted,

among other defenses, that: (i) LMI are only obligated to indemnify the Assureds for covered
loss and expense excess of implicated Self-Insured Retentions (or excess of underlying
insurance) at the conclusion of a claim; (ii) the abuse must have taken place during the LMI
periods where there is occurrence coverage; (iii) there is no coverage under LMI Policies issued
after 1986 which were endorsed with sexual misconduct exclusions; (iv) there is no coverage if
there is a determination that an Assured was aware of the perpetrator’s deviant propensities or
history of molesting children prior to or during the alleged abuse; and, (v) the LMI policies only
indemnify the Assureds for sums that they are “obligated to pay by reason of the liability
imposed upon the Assured by law” and there is no coverage if a particular claimant’s allegations
and injuries are not credible or have not been verified, or where there would be no legal liability.
LMI also reserved rights with respect to who is an Assured and with respect to conditions
pertaining to notice, the right to associate, cooperation, other insurance, and other.
6.

To understand the Sexual Abuse Claims, evaluate them properly, and participate

meaningfully in any claims resolution process, including mediation, certain information must be

2
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provided to LMI and the other Insurers. The Diocese has provided LMI only with copies of the
CVA Complaints or limited correspondence reporting claims. LMI have requested, among other
things: (i) settlement correspondence; (ii) investigation, discovery, and other documents
exchanged between the Diocese and claimants; (iii) all documents in the custody or control of
the Diocese relevant to the alleged perpetrator, including other claims involving the same
perpetrator; (iv) information from internal investigations and voluntary compensation programs;
(v) law enforcement investigations pertaining to claimants and alleged perpetrators; and, (vi)
how and when the Diocese first learned of a claimant's claim (collectively, “Pertinent
Information”).

It is customary for dioceses in bankruptcy to provide such information to

expedite settlement. The Diocese has not yet provided this information.
7.

It is premature to determine if LMI have any indemnity obligations. The CVA

lawsuits are in the early stages and the Diocese has not provided critical information such as:
when the claim first became known; whether there was an investigation or response to the claim
prior to the filing of the CVA lawsuit; when the abuse occurred; whether there is evidence to
corroborate the claim; the evidence and arguments for a finding (if any) that the Diocese (or
other Assured) is legally liable for any given claim; the nature and extent of the alleged abuse;
and, the claimed damages.
8.

LMI are committed to working cooperatively with the Diocese and its related

entities and with the Committee to attempt to seek a global resolution of the CVA claims and
coverage for them as part of the Diocese’s plan of reorganization. To achieve this, LMI are
requesting the following modifications to the Diocese's proposed Bar Date Order, Confidentiality
Agreement, and Sexual Abuse POC form:
Request No. 1: LMI request the following change to the Bar Date Order at "Who
receives Sexual Abuse POCs", appearing on page 31 of 71, paragraph 14, (c) (iv):
3
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The Insurers for the Debtor, Any insurance company that provided insurance
that may cover the claims described in any Sexual Abuse Proof of Claim,
together with their respective successors, reinsurers, administrators, and
counsel;
This will make it clear that the Diocese's Insurers will receive all of the POC forms.
Request No. 2: LMI request the following change to the Confidentiality Agreement at
Annex 5, appearing on page 70 of 71, paragraph 4:
4. Recipient may use Proofs of Claim, and any Confidential Information
contained therein, only in connection with the evaluation, prosecution or defense
of the claims asserted in such Proofs of Claim in the Debtor’s Chapter 11 Case,
any related adversary proceedings or contested matters in the Chapter 11 Case,
any related insurance or reinsurance coverage demands, claims, disputes, or
litigation, and settlement negotiations or mediations regarding all of the
foregoing, and as otherwise required by applicable federal or state laws or
regulations (each, a “Permitted Use”);
This will make it clear that the Diocese's Insurers will be permitted to use all POC forms
to evaluate and litigate any and all underlying claims.
Request No. 3: The Sexual Abuse POC Form at Annex 3 should be amended as follows:
a. At Part 6: Additional Information (Motion, page 60 of 71), add:
Prior Claims: Have you, or anyone on your behalf, ever asserted a claim
against the Debtor, or against any entity or individual other than the Debtor
(including, but not limited to, any parish, church, school, or other
organization) relating to the sexual abuse described in this claim? If you have,
please state when and how you asserted the claim, against whom the claim
was asserted, and the result.
This is because a parent or other could have asserted a claim on a claimant's behalf.
b. At “Part 4: Nature of Complaint” (Motion, page 58 of 71), add:
Please provide all facts you are aware of that suggest that the Diocese, or any
of its officers or employees, knew or should have known that the abuser was
abusing you or others before or during the period of time when the abuse or
other wrongful conduct took place.
This information directly relates to the Diocese's alleged liability. A common legal
theory advanced by claimants is negligent hiring, supervision and retention. This requires a
4
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showing that (i) the tortfeasor and the defendant were in an employee-employer relationship; (ii)
the employer knew or should have known of the employee’s propensity for the conduct which
caused the injury prior to the injury's occurrence; and, (iii) the tort was committed on the
employer's premises or with the employer's chattels. Ehrens v. Lutheran Church, 385 F.3d 232,
235 (2d. Cir. 2004); See also Kenneth R. v Roman Catholic Diocese of Brooklyn, 229 A.D.2d
159, 161 (N.Y.A.D. 2 Dept., 1997). In order to show that an employer knew or should have
known of an employee’s propensities, the claimant would typically need to bring “admissible
evidence from which a reasonable juror could infer that the defendants, at any time prior to the
relevant incident knew or should have known.” Ehrens, 385 F.3d at 235. Where claimants fail
to show that the Diocese knew or should have known about the employee’s propensities prior to
hiring, retention, and training, the Diocese will not be liable. See also Kenneth R., 229 A.D. 2d
at 161 (Diocese not liable for vicarious liability claims).
Additionally, LMI’s coverage obligations do not extend to the Diocese for priests with
known histories of abusing children. See e.g. Diocese of Winona v. Interstate Fire & Cas. Co.,
89 F. 3d 1386 (8th Cir. 1996). Therefore, the information requested in the above additional
question for Part 4, concerning the Diocese’s purported knowledge prior to the alleged abuse and
what the Diocese knew about each perpetrator is essential to evaluating both liability and
coverage.
WHEREFORE, LMI request that: (1) the Bar Date Order be modified to provide that the
Insurers will receive all of the POC forms; (2) the Confidentiality Agreement be modified to
provide that the Diocese's Insurers will be permitted to use all POC forms to evaluate and litigate
any and all underlying claims; and, (2) the Sexual Abuse POC Form be modified by the revisions
set forth above.

5
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Respectfully submitted,
By /s/ Catalina J. Sugayan___________
Catalina J. Sugayan (pro hac vice)
Robert Meyer (pro hac vice)
James Moffitt (pro hac vice)
Clyde & Co US LLP
55 West Monroe Street, Suite 3000
Chicago, IL 60603
Telephone: (312) 635-7000
Email: Catalina.sugayan@clydeco.us
Robert.meyer@clydeco.us
James.moffitt@clydeco.us
and
Russell W. Roten (pro hac vice)
Jeff D. Kahane (pro hac vice)
Andrew Mina (pro hac vice)
Duane Morris LLP
865 S. Figueroa Street, Suite 311
Los Angeles, California 90017-5450
Telephone: (213) 689-7400
Email: RWRoten@duanemorris.com
JKahane@duanemorris.com
AMina@duanemorris.com
Attorneys for Certain Underwriters at
Lloyd’s, London and Certain London
Market Insurance Companies
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